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Per Curiam Plaintiff appeals fromthe denial of his notion

to reconsi der an order issued on August 11, 1998, by the federal
district court, remandingthe casetothe state court. Plaintiff's
real argunent on appeal is with that portion of the order which
purported to holdthat the plaintiff was "judicially stopped,” whenthe
case was onremand to the state trial court, fromrecovering nore than
$75, 000 i n damages. We concl ude we have jurisdictiontoreviewt hat
portion of the order and hol d that once the district court concluded it
| acked subj ect matter jurisdictionover the case, it didnot retain
jurisdictionto make such an estoppel determ nation. W order the
est oppel | anguage only stricken fromthe August 11, 1998, renand order.
l.

Thisis acasethat was originally filedin Massachusetts
state court, Essex County, on June 15, 1998. Plaintiff Benjamn
Chri stopher allegedthat injuries sufferedto his ankle as aresult of
an accident with anail gunwere attributableto Stanley-Bostitch,
| nc., the manufacturer of the gun. Specifically, Christopher charged
Stanl ey-Bostitchwith failingto exercise reasonabl e careinthe design
of the nail gun, in breach of inplied and/or express warranties of

fitness and nerchantability. While claimng"severe and per manent



damages” in the conpl aint, Christopher did not quantify his damages
with a dollar amunt.!?

On June 23, 1998, the Essex County Superior Court renmanded
the actiontothe district court of Lawmence, Massachusetts, because
Chri st opher had failed to al |l ege speci al damages i n excess of $25, 000.
Chri stopher pronptly noved tore-transfer the case to superior court,
a notion that was agai n deni ed for failure to all ege speci al damages.
Chri stopher filed a notion for reconsideration of the denial of the
nmotiontore-transfer, thistinme attachi ng a phot ograph and x-ray of
the i njured ankl e and areport froma treati ng physi cian. The report
st at ed t hat per nmanent damage had been done to t he ankl e whi ch caused
chroni c pai n and render ed Chri st opher permanently di sabl ed fromt he
type of work t hat he had performed prior tohisinjury. OnJuly 23,
1998, the court granted the noti on for reconsi derati on, and t he case
was transferred back to superior court.

Wi | e t hese events unfol ded in the state courts, on July 20,
1998, Stanley-Bostitch filed a notice of renoval to federal court
pursuant to 28 U.S.C. §8 1441(a). Stanley-Bostitch cl ai ned f eder al

jurisdictionunder diversity of citizenship, 28 U . S.C § 1332, alleging

1 Christopher didnot allege specific nonetary danages i n accordance
wi th Mass. Gen. Laws Ann. ch. 231, 8§ 13B (West 2000): "No conplaint in
any civil action shall contain an ad dacTmumor nonet ary anount cl ai nmed
agai nst any def endant, unl ess such ad dammumor nonet ary anount cl ai med
i ndi cat es danages whi ch are | i qui dat ed or ascertai nabl e by cal cul ati on
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t hat Chri stopher was a citizen of Massachusetts and that Stanl ey-
Bostitch was a citizen of Del aware (incorporation) and Rhode I sl and
(principal place of business). As evidence that the anmount in
cont rover sy exceeded $75, 000, Stanl ey-Bostitch of fered that Chri stopher
had recei ved wor kers' conpensati on benefits i n excess of $85, 000 f or
his ankle injury.

| n response to Stanl ey-Bostitch's removal action, Christopher
filed an "oppositionto defendant’'s request for renoval " (effectively
anotiontoremand, 28 U. S.C. 8§ 1447(c)). Christopher's notion cl ai ned
t hat Stanl ey-Bostitch had not net its burden of proof that the anmount
i n controversy exceeded $75, 000. Chri stopher nmade several assertions
designed to i nply that the val ue of the case di d not exceed $75, 000.
First, he attached t he superi or court notice remandi ng the case to
Lawr ence District Court, characterizing that action as based on a
"factual determ nation [by the superior court judge] that the
plaintiff's damages coul d not exceed $25,000." Christopher al so
poi nt ed out that the information regardingthe workers' conpensation
settl enent that had been cited by Stanl ey-Bostitch was not attri buted
to any source, reliableor otherwse. Finally, Christopher made t he
| egal assertionthat recovery of any | ost wages t hat may have been part
of the workers' conpensati on cl ai mwas barred by Mass. Gen. Laws Ann.

ch. 152, § 15 (West 2000).



St anl ey- Bostitch opposed Chri stopher's notion to remand.
First, Stanl ey-Bostitch reveal ed t he om ssi ons and m sst at enent s nade
by Chri st opher regarding t he superior court's remand of the caseto
Law ence District Court. For exanple, despite Christopher's citation

to the superior court's "factual determ nation,"” the only factor
notivating the court's remand was Chri stopher's failureto provide a
st at enent regardi ng speci al damages. Chri stopher negl ected to nention
that, foll owi ng remand, Chri stopher had tw ce petitionedthe superior
court tore-transfer the case to superior court onthe grounds t hat
"damages have greatly exceeded $25,000.00." Most inportantly,
Chri st opher did not reveal tothe federal district court that the case
had been re-transferred to the superior court fromthe state district
court five days before Christopher filed his notiontorenmand. Put in
this context, Christopher's statenent that the superior court had nade
a "factual determ nation" that the case was not worth nore t han $25, 000
was, at best, m sl eadi ng and denonstrated a questi onabl e | ack of
forthrightness to the federal court.

Stanl ey-Bostitch al so provided an affidavit and aletter from
Cl GNA Property & Casualty attesting to the $85,000 in workers'
conpensation t hat was pai d out for Christopher'sinjury. Stanley-
Bostitch argued that, despite Christopher's assertiontothe contrary,
Mass. Gen. Laws Ann. ch. 152, § 15 (West 2000), does not prevent

recovery of Christopher's |ost wages. |f Christopher recovered | ost
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wages fromSt anl ey-Bostitch, CIGNA, the insurer, would be entitledto
rei mbur senment under 8§ 15. Rei nbursenent, Stanl ey-Bostitch assert ed,
woul d not affect the cal cul ati on of the anount in controversy for
pur poses of determ ning diversity jurisdiction.

The day after Stanl ey-Bostitchfiledits opposition, August
11, 1998, the district court issued the follow ng order:

This case is ordered remanded to the

Massachusetts Superior Court sittinginandfor

t he County of Essex. The plaintiff dueto the

position he has asserted herein, isjudicially

st opped fromrecovering nore than $75,000inthis

action.

On August 13, 1998, the notice of transfer of the records to Essex
Superi or Courthouse was filed, and the parties found t hensel ves back i n
state superior court.

On Novenber 23, 1999, nore than one year after remand to
state court,? Christopher fileda"Mtionfor Carification" withthe
superior court. The notion requestedthat the superior court disregard
the portion of the district court's remand order that stopped

Chri st opher fromseeki ng nore than $75,000 i n recovery. As grounds for

this request, Christopher asserted that once the district court

2 Christopher has of fered no expl anation for the del ay i n requesti ng
reviewof thedistrict court's remand order. Stanley-Bostitch has
poi nt ed out that by waiting nore t han one year fromthe filing of the
conpl ai nt, Chri stopher has bl ocked St anl ey-Bostitch fromrenoving the
case againinthe event that the "estoppel” portion of the order is
vacated. 28 U.S.C. 8§ 1446(b) ("[A] case may not be renoved on t he
basi s of jurisdictionconferred by section 1332 of thistitle norethan
1 year after commencenent of the action.").
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determned that it | acked subject matter jurisdictionover the case, it
| acked t he authority to prevent Christopher fromseeki ng nore t han
$75,000. Stanley-Bostitch opposed the notion for clarification,
characterizingthedistrict court's action as an estoppel order, and
argui ng that the el ements for judicial estoppel were present. After a
hearing, the superior court denied Christopher's notion for
clarification on February 29, 2000.

It was at this point, March 8, 2000, nore than a year and a
hal f after the federal district court remanded t he case t o superi or
court, that Christopher filed a notion for reconsi deration of the
remand order with the federal district court. Christopher askedthe
district court either to vacate the portion of the order limting
danmages or, inthe alternative, torevoke the remand and al | owt he case
to proceedinfederal court. In support of this notion, Christopher
stated that he had never argued that the case was worth | ess t han
$75, 000, but only that Stanl ey-Bostitch had failedto neet its burden
regarding the anmpunt in controversy. In fact, according to
Chri stopher, "the Plaintiff has al ways contended t hat the val ue of this
case was over $75,000.00." As proof of this, Christopher attached his
nmotion filedinthe superior court tore-transfer the case fromthe
Lawr ence District Court, the very notion that Christopher had decl i ned
toreveal tothe federal court inhisoriginal notiontoremand. The

next day, the district court denied Christopher's notion for
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reconsi derati on wi t hout el aboration. Christopher appeal s t he deni al of
reconsideration to this Court.
1.

A.  Appellate Jurisdiction

We start with the question about this court's jurisdiction
over such an appeal. The district court remanded the caseto state
court. At thetinethat the court issuedits order remandi ngthe case,
t he only ground pendi ng for such a remand was | ack of subject matter
jurisdiction, either because t he anmount i n controversy was not net, or
because there was not a sufficient showing that it was net.3

Congress has expressly limtedthe jurisdictionof the courts
of appeal over remand orders, providing that "[a]n order remandi ng a
casetothe State court fromwhichit was renmoved i s not revi ewabl e on
appeal or otherw se [excepting certaincivil rights cases]."” 28 U. S. C
8§ 1447(d). Thislimtationisintendedto prevent prolongedlitigation

of the remand i ssue, see United States v. Rice, 327 U. S. 742, 751

(1946), andtomnimze interference instate court proceedi ngs by the

federal courts, for reasons of comty, seelnre lLa Providencia Dev.

Corp., 406 F. 2d 251, 252 (1st Cir. 1969). Thislimtation onreview
enconpasses remands under 8 1447(c) for | ack of federal subject matter

jurisdiction, though appell ate revi ew may be avail abl e where t he

s Appel | ate revi ew has been hanpered by the | ack of any expl anati on
of the district court's original remand order or of the deni al of the
nmotion for reconsideration.
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district court remands on certain ot her grounds. See Therntron Prods.,

Inc. v. Hermansdorfer, 423 U. S. 336, 343-46 (1976). Because the renand
order inthis caseis based on alack of subject matter jurisdiction,
under 8 1447(d) thereis no appellatejurisdictiontoreviewthe renmand
determ nati on.

However, that | eaves the interpretation of the second
sentence of the order, inwhichthe court stated that the plaintiff was
“judicially stopped" fromseeki ng nore t han $75, 000 i n damages. W
understand this sentence to purport to determ ne t he estoppel question
inthe state court proceedi ng. Section 1447(d) does not allowdistrict
courts to insul ate separat e and severabl e concurrent orders fromrevi ew
nmerely by attaching those orders to a remand order. \Where the
concurrent order of the court is severable fromthe remand order "in

| ogicandin fact,"” that order may be revi ewable. See Gty of Waco v.

United States Fidelity & Guarantee Co., 293 U. S. 140 (1934); Carr v.

Anmerican Red Cross, 17 F.3d 671, 674-75 (3d Cir. 1994) ("[W e have

enbraced the principlethat adistrict court cannot prevent appel |l ate
reviewof afinal collateral order by contenporaneously remandi ng a
case to state court.").

Since the order issued by the district court not only
remanded t he case to state court but al so purportedto precludethe
plaintiff fromseeki ng danages i n excess of $75,000, that latter

portion of the order seeks to concl usively resol ve est oppel issues
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i ndependent from(and unnecessary to) the remand determ nation. Unlike
di sm ssal on preenption grounds, where the preenption determnationis
inextricably intertwined with the remand decision, here the
determnationthat the plaintiff shoul d be estopped is not essential to

the decisiontoremand. Cf. Nutter v. Monongahel a Power Co., 4 F. 3d

319 (1993) (noreviewof district court's decisiontoremand on grounds
that plaintiff's state |l awcl ai mwas not preenpted by federal law). As
such, the estoppel portion of thedistrict court's order i s subject to

appel l ate review under the logic of City of WAco.

Al ternatively, this court has previously treated attenpted
appeal s from( possi bl y) unappeal abl e orders as a petitionfor awit of

mandanmus. See United States v. Horn, 29 F. 3d 754, 769 (1st Gr. 1994);

see al so Phi nney v. Wentworth Dougl as Hosp., 199 F.3d 1, 3 (1st Cir.

1999); United States v. Col | anbre, 868 F. 2d 24, 26-27 (1st Gr. 1989).

Mandamus can be appropriate inthoserare cases i n whichtheissuance
of an order presents a question about thelimts of judicial power,
poses a ri sk of irreparable harmto the appellant, andis plainly
erroneous, and the case for mandanus i s particul arly conpel | i ng where
t he order poses an el enental question of judicial authority. See Horn,
29 F. 3d at 769-70. Werethis court |acking appellate jurisdiction
over the estoppel portion of the order on direct appeal, we woul d find
thi s an appropri ate instance for such mandamnus jurisdiction andrelief

because t he order, as di scussed bel ow, didtwo i nperm ssi bl e things:
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it was ent ered when there was no federal jurisdictionandit purported
to tell the state courts what to do.

B. District Court Jurisdiction

We concl ude that, having determ ned that it | acked subj ect
matter jurisdictionover the case, the court | acked authority to make
t he est oppel determ nation. Indeed, it inpermssiblyintrudedintoa
matter properly left to the state courts.?

The decisiontorenmand the case to state court refl ectedthe
di strict court's conclusionthat it | acked subject matter jurisdiction
over the case. Wen a federal court concludes that it | acks subj ect
matter jurisdictionover acase, it is precludedfromrendering any

judgnments onthe nerits of the case. See Wlly v. Goastal Corp., 503

U.S. 131, 137 (1992) ("Afinal determ nation of |ack of subject-natter
jurisdictionof acaseinafederal court, of course, precludes further

adjudication of it."); Inre Orthopedic "Bone Screw' Prods. Liab.

Litig., 132 F. 3d 152, 155 (3d Cir. 1997) ("If acourt [ ] determ nes

that it | acks subject matter jurisdiction, it cannot deci de t he case on

the nerits."); Wages v. |.R. S., 915 F. 2d 1230, 1234 (9th Cir. 1990)
("[We have hel d that ajudge ordering a di sm ssal based upon | ack of
subj ect matter jurisdictionretains no power to make judgnents rel ating

to the nmerits of the case.") (internal quotation marks omtted).

4 Wiile the scope of review of denials of notions for
reconsi derationis narrow, we consi der the estoppel order to be plain
error.
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Acourt w thout subject matter jurisdictionnmy retain sone

limted authority to protect its own i ndependent interestsinits

procedures. Conpare Wlly, 503 U. S. at 137-39 (al |l owi ng i nposi ti on of
Rul e 11 sanctions for di scovery viol ations to stand where court | acked

subj ect matter jurisdictionover underlying natter), with United States

Catholic Conference v. Abortion R ghts Mbilization, Inc., 487 U.S. 72,

76-80 (1988) (refusingto enforce civil contenpt order agai nst nonparty
for violating di scovery order where subject matter jurisdiction over
t he underlyi ng matter was found | acki ng on appeal ). However, what ever
i nci dental power the court retains cannot go to the nerits of the
underlying action. Rather, orders relating to the nmerits of the
underlying action are void if issued w thout subject mtter

jurisdiction. See, e.qg., Shirley v. Maxi care Texas, Inc., 921 F. 2d 565

(5th Cir. 1991) ("Unless a federal court possesses subject matter
jurisdiction over adispute, [ ] any order it makes (ot her than an

order of dism ssal or remand) is void."); see al so Hernandez v. Gonriv

Realty Assoc., 182 F. 3d 121, 123 (2d G r. 1999) (district court | acking

subj ect matter jurisdiction cannot, as sanction, dism ss casew th

prejudice); In re Orthopedic "Bone Screw', 132 F.3d at 155-56 (sane).

Havi ng determ ned t hat the portion of the order requiring
that the plaintiff be "judicially stopped" fromrecovering nore than
$75,000 i s not inextricably intertw nedw th the remand determ nati on,

we find that the district court was wi thout authority toissuethe
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judicial estoppel order.> We al so note that the order vi ol at ed basi c
precepts of comty. Therefore, we vacate that portion of the order.

Subj ect matter jurisdiction is not a "nicety of |egal
met aphysi cs" but rests instead on "the central principleof afree

soci ety that courts have finite bounds of authority.” See United

States Catholic Conference, 487 U. S. at 77. Courts nust be careful to

respect these limts on their authority.
M.

For these reasons, we remand with instructions to the
district court tovacate the second sentence of the August 11, 1998
order of remand to the state court. O herw se, the remand order
remai ns i ntact. G ven concerns of comty, nothinginthis opinion
ought to be construed to preclude the normal application of equitable
principles or collateral estoppel rules by the state court. Wiilethe

state court may (or may not) deci de t hat estoppel principles apply, it

5 Apart fromits jurisdictional infirmties andits infringenment of
comty concerns, it is not clear that the estoppel order woul d have
been appropriate for other reasons. As a matter of federal | aw,

unappeal abl e deci si ons general | y do not have precl usi ve wei ght. See
Gonzéal ez-Garcia v. Wllianmson Dickie Mg. Co., 99 F. 3d 490, 492 (1st

Cir. 1996) ("Because the district court's preenption finding is
unrevi ewabl e, principles of collateral estoppel woul d not apply to
preclude relitigation of theissueinstate court.”); Nutter, 4 F. 3d at

322 ("[We do not believethe district court's jurisdictional findings
i nci dent to remand should preclude relitigationof the sane issuesin
state court."); see al so Restatenent (Second) of Judgnents 8§ 28(1)

(stating that thereis an exceptionto preclusiongenerally when"[t]he
party agai nst whomprecl usi on i s sought could not, as a matter of | aw,

have obtained review of the judgnment in the initial action").
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was not the province of the federal district court to dictate that

result to the state court. So ordered.
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